


  AGENDA ITEM 1 

 
 

 MEMORANDUM 
 
 
 
DATE:  July 12, 2010 
 
TO:  Honorable Mayor and Council Members 
 
FROM: Donna Silva, Finance Director 
  Adam U. Lindgren, City Attorney 
   
SUBJECT: DISCUSSION REGARDING CANNABIS BUSINESS TAX AND  

CANNABIS CULTIVATION TAX MEASURE TO BE PLACED ON THE 
NOVEMBER 2, 2010 STATEWIDE GENERAL ELECTION BALLOT 
AND DISCUSSION OF A REGULATORY ORDINANCE ON THE 
CULTIVATION OF CANNABIS 

 
 
RECOMMENDATION 
 
Receive staff report and provide staff with direction for further refinement of the cannabis 
business tax and cannabis cultivation tax measure, and a regulatory ordinance on the 
cultivation of cannabis.  
 
RESULT OF RECOMMENDED ACTION 
 
The City Council will have the opportunity to review and direct staff regarding the 
possibility of placing a cannabis business tax and cannabis cultivation tax measure on 
the ballot and of adopting a regulatory ordinance.  
  
INTRODUCTION 
 
At the July 6, 2010 Council meeting, the City Council directed staff to prepare a 
resolution placing a measure on the November 2, 2010 statewide general election ballot 
asking voters whether a tax on cannabis businesses shall be approved to be effective 
upon adoption of Proposition 19, adoption of any other State or Federal law allowing 
such businesses and imposed only if the City decides to permit the establishment of 
such businesses in the future.  The Council also directed staff to include a tax on the 
cultivation of cannabis on such measure. 
 
Attached to this staff report is a resolution that would place a measure on the November 
2, 2010 statewide election ballot to impose a tax on cannabis businesses and a tax on 
the cultivation of cannabis. The current version of the cannabis business tax would 
impose a tax on for profit businesses based upon a percentage of a business’s gross 
receipts, and for cannabis businesses that elect to obtain nonprofit status, the cannabis 
business tax would impose a tax that is based upon the square footage of the building 
housing the business. However, City staff are also in the process of exploring whether 
cannabis businesses may be taxed based each ounce of marijuana that they sell. 
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Finally, the cannabis cultivation tax measure would impose an annual flat rate tax upon 
the privilege of cultivation at a private residence.  
 
The portion of the measure dealing with the cannabis business tax defines cannabis 
business as “any business, non-profit organization, or activity including, but not limited 
to, planting, cultivation, harvesting, transporting, manufacturing, compounding, 
converting, processing, preparing storing, packaging, testing, wholesale and/or retail 
sales of marijuana, any part of the plant Cannabis satvia L. or any of its derivatives, 
except cultivation or harvesting that is solely incidental to residential use.” This definition 
of cannabis business is intentionally broad so as to capture all types of business 
activities associated with marijuana, and is in line with cannabis businesses 
contemplated by Proposition 19.  
 
The portion of the measure dealing with the cannabis cultivation tax, only applies to the 
cultivation of cannabis plants for personal consumption, on private property by the 
owner, lawful occupant or other lawful resident or guest of the private property owner or 
lawful occupant.   
 
In addition to the tax measure, City staff are also proposing that the City Council 
consider adoption of an ordinance that would regulate how marijuana may be cultivated 
for personal consumption upon private property. The draft regulatory ordinance attached 
to this staff report contemplates a complete ban on outdoor cultivation, however, staff 
are currently investigating whether such a ban would be permissible if Proposition 19 is 
passed by voters in November. The draft ordinance also limits cultivation to 25 square 
feet per residence which is in line with the square footage limitations contained in 
Proposition 19. However, the ordinance contains an exception to the 25 square foot 
limitation, for individuals that can demonstrate a medical need for cultivation of more 
marijuana. Such an exception is required to the recent California Supreme Court 
decision, People v. Kelly, which essentially eliminates the limitations on the quantity of 
marijuana that a patient or primary caregiver may legally possess or cultivate due to 
medical need. Staff is recommends adopting a regulatory ordinance on the cultivation of 
marijuana because it would be very helpful to the successful administration and 
collection of the cannabis cultivation tax.  
 
DISCUSSION 
 
Tax Rate Imposed 
 
In imposing taxes, cities must have a rational basis for the amount of the tax imposed. 
Courts have interpreted this standard very broadly, in favor of cities, to allow significant 
latitude in determining tax rates applicable to businesses and activities.  
 
In City of Berkley v. Cukierman (App. 1 Dist. 1993) 13 Cal.App.4th 1331, the court 
upheld City of Berkley’s business license tax, which taxed hotels at a rate 6 times higher 
than other retail businesses. The tax at issue was $10.81 per $1,000 of gross receipts.  
Applying the rational basis test, the court held that the separate classification for hotels 
was justified because hotels are different from other businesses in that they impose 
greater municipal burdens. Thus, concluding that the business license tax was did not 
violate equal protection standards and upholding the tax.  
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In Gutknecht v. City of Sausalito (1974) 34 Cal.App.3d 269, the court upheld a tax rate 
increase on “take-out food” establishments, which was 420 times higher than that 
applicable to other taxpayers.  Specifically, Sausalito's tax on “take-out food” 
establishment was increased from $2.50 to $52.50 per $1,000 of gross receipts. The 
court ruled that the tax rate passed constitutional muster in light of the extensive 
evidence in the record indicating that “take out food” businesses create substantial litter 
burden upon the City.  
 
In addition, the court in Park’n Fly of San Francisco, Inc. v. City of South San Francisco 
(1987) 188 Cal.App.3d 1201, upheld a 4% of gross receipts business license tax on 
operators of commercial parking facilities.  Although noting that South San Francisco’s 
ordinance resulted in dramatic increase in its business license tax rates, the court 
explained that evidence of tax increase alone, even enormous increase, is not sufficient 
to establish violation of equal protection.  
 
Finally, in City of Berkley v. Oakland Raiders (1983) 143 Cal.App.3d 636, the court 
upheld Berkley’s professional sports events tax in the amount of 10% tax of all gross 
receipts. In reaching its conclusion, the court emphasized that “there is no requirement 
that the amount of tax be reasonable- merely that it not be confiscatory or prohibitory.”  
 
In addition to the rational basis test, it should be noted that Section 11302(b) of 
Proposition 19 is ambiguous, but its reference to "similarly situated businesses" might 
arguably be read to limit the amount of the tax imposed to that imposed on similarly 
situated businesses. The City Attorney’s office will discuss an alternative and perhaps 
better reading to this section.  
 
Based upon these standards and considerations, City staff are in the process of 
evaluating the tax rate that the City should impose upon cannabis businesses that may 
operate within the City in the future.. City staff is also in the process of reviewing other 
jurisdictions’ current or proposed tax rates for cannabis businesses.  We found that the 
tax rates range from 1.8 percent of gross receipts to 10 percent of gross receipts. We 
are also in the process of exploring whether taxes on different products and services 
with higher tax rates may be appropriate for sale of marijuana. 
 
With regard to cultivation of marijuana, City staff are proposing that the tax be a flat rate 
imposed annually upon individuals that cultivate marijuana at private residences.  City 
staff are currently in the process of analyzing what would constitute an appropriate flat 
rate tax.  
 
Authority of a City to Impose a Tax in an Amount "Not to Exceed ..."  
 
Government Code Section 53739 of the Proposition 218 Omnibus Implementation Act 
provides, in pertinent part, that an ordinance presented for voter approval may state a 
range of rates or amounts and, if approved by the requisite number of votes, the 
governing board of the adopting local government may thereafter impose the tax, 
assessment or property-related fee or charge at any rate or amount that is less than or 
equal to the maximum amount authorized by the voter-approved ordinance.   Phrasing 
the tax in the amount “not to exceed …” falls within the “range of rates or amounts”, 
authorized by Section 53739. The City staff are also exploring imposing a tax that 
includes a tax rate that may be exceeded.  
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Limits on Number of Cannabis Businesses Established 
 
Proposition 19 does not explicitly allow local jurisdictions to limit the number of cannabis 
businesses that may be established in the City, should the City decide to allow such 
businesses in the future. However, the number of cannabis businesses established may 
be limited based upon applicable zoning laws. For example, cannabis businesses that 
seek to cultivate marijuana may only be permitted to do so in only certain agricultural or 
industrial zones of the City.  
 
Regulation of Cultivation and Taxation of Marijuana 
 
City staff are proposing to regulate and tax the cultivation of marijuana, in part to create 
a safer environment for police and code enforcement staff that encounter individuals 
cultivating marijuana in their homes. Code enforcement staff also continue to believe 
that a marijuana regulatory ordinance would support their efforts and including their work 
to implement the Strong Neighborhoods Program. Currently, without any regulation, 
police and code enforcement staff that encounter cultivation are not sure how to respond 
and often feel unsafe. 
 
Authority of City to Place a Tax Measure on the Ballot that is Contingent on Another 
Measure Passing.  
 
The City Attorney’s office is continuing to research case law, statute, state law or 
Attorney General Opinions that authorize a local agency, such as the City, to place a tax 
measure on the ballot, which is contingent on and will only take effect if, another ballot 
measure is passed or adopted.  Our research to date indicates that some courts have 
recognized the practice, but we have not yet identified a case in which this practice was 
specifically upheld. For example, in District Election of Supervisors Committee for 5% et 
al. v. O'Connor et. al. (1978) 78 Cal.App.3d 261, the issue in the case was whether 
the the process for amending city charters is governed exclusively by State’s general 
laws or conflicting local charter provisions.  In reaching its ruling, the court engaged in a 
thorough analysis of various Constitutional amendments, specifically, of Article XI.  The 
court noted that Legislature’s resolution repealing former Article XI and adding a revised 
version (at issue in the case), which was submitted to the electorate as a ballot measure 
was expressly conditioned upon enactment of another Assembly Bill, which by its terms 
was to become operative simultaneously with passage of the constitutional measure.  
 
Last Day to Place Measure on Ballot 
 
Pursuant to Elections Code Section 10403, the last day to submit a ballot measure to 
Sacramento County Elections Department for consolidation with the November 2, 2010 
statewide general election is August 6, 2010. Elections officials with the County have 
indicated that the City may submit a ballot measure to be consolidated with the 
statewide general election without extra cost up until the August 6th deadline. Therefore, 
the City Council has several more weeks to work on these items. 
 
Additional Issues 
 
The current proposals under consideration involve a number of legal, financial and 
practical issues. The City Attorney’s office is continuing to research a couple issues 
raised at the previous Council meeting, including examples of other similar taxes, the 



City Council Staff Report 5 of 5  
July 12, 2010   

scope of possible preemption and other issues. Finally, it should be noted that the tax 
measure and regulatory ordinance attached to this staff report are very preliminary draft 
and should serve only to illustrate possible policy approaches. We anticipate that there 
may be substantial revisions based upon further research and discussions.  
 
ATTACHMENTS 
 
1. Working draft Resolution to Place Cannabis Business Tax and Cannabis Cultivation 

Tax on Ballot 
2. Working draft Cannabis Business Tax and Cannabis Cultivation Tax Ordinance 
3. Working draft Marijuana Cultivation Regulatory Ordinance 
 
 
1478681.5 
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